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On January 19", 2016, Atlas Air Worldwide Holdings, Inc. (AAWW), the parent

Company of Atlas Air, Inc. (Atlas) and the majority shareholder of Polar Air Cargo
Worldwide, Inc. (Polar), announced its agreement to acquire Southern Air Holdings, Inc.
(SAHI), the parent company of Worldwide Air Logistics Group, which, in turn, owned
two subsidiaries, Southern Air, Inc. (Southern) and Florida West International Airways
(Florida West). It indicated that the agreement was subject to the approval of the DOT
and would occur in a few months. Immediately prior to this press release, Atlas advised
the International Brotherhood of Teamsters (IBT or Union), that represented pilots at

Atlas, Polar, and Southern. In those phone calls, it advised the IBT, and subsequently the



FAA and the NMB, that, following the closing, the carrier's operations and seniority lists

would be in agreement.

Two days later, the Union issued a press release endorsing the merger (CX36).
Though it welcomed a merger of Atlas and Southern, the Union's press release indicated
that negotiations should proceed pursuant to Section 6 of the RLA. Atlas and the Union
had been reaching TAs for a new Atlas agreement prior to the acquisition, but once there
was an acquisition the Atlas Collective Bargaining Agreement (CBA) provided for a
process to integrate seniority lists and negotiate a Joint CBA, with interest arbitration if
unresolved issues remained after a 9-month negotiation period. Following the
announcement, the Company turned to that procedure, even footnoting post-acquisition
proposals for TAs that they were subject to the CBA's procedure. However, the Union
resisted, contending that the CBA did not require that it do so. To that end, on February
241 2016, it sent a Section 6 notice to Atlas and Southern (CX37)

This led to an exchange of letters in which the positions had not changed and the
April 4%, 2016 filing of the Company's grievance at both Atlas and Southern.! In this
proceeding, the Union took the position that the CBA's triggers had not occurred and that
there was therefore no requirement to move forward. In fact, the Union said, doing so
would violate the Scope clause. First, it contended that AAWW, the acquirer of Southern,
was not a party to the CBA and that, as a consequence, the acquisition trigger had not
occurred. Second, it contended that, a second trigger, a complete merger, was not
contemplated in that Polar would remain with its separate Single Operating Certificate
(SOC). The Company recognizes that AAWW, not Atlas, purchased Southern. However,
its view 1is that a portion of the CBA (1.F.2) is a proper path. It also argues that a
complete merger of Atlas and Southern will take place and is, in fact, underway. As to
the Union's claim that the grievance seeks to improperly give the System Board
jurisdiction over statutory issues, the Company contends that the CBA's procedures must

be given priority.

! The Southern grievance led to a separate proceeding before Arbitrator Rich Bloch that was heard some
two weeks prior to the hearing in this case.



The Board held a hearing on October 24", 25" and 26™ 2018, at which both
Parties had full opportunity to offer evidence and argument and to present, examine and
cross-examine witnesses. The Company's witnesses were John Dietrich, President and
Chief Operating Officer (COO) of Atlas, Executive Vice President and COO of AAWW
and Executive Vice President and Chief Operating Officer of Polar; Jim Cato, who, prior
to his retirement, was Vice President of Labor Relations and Flight Operations of both
Atlas and Polar; and Jerrold Glass, President of F&H Solutions Group; the Union's
witnesses were First Officer Mark South, whose testimony in the Southern case was also
accepted in evidence (JX6), and Captain Daniel Wells, a longtime employee of Atlas and
Polar, who had held a number of pilot management positions at Polar and is now

President and Principal Officer of IBT Local No. 1224.

During the hearing, counsel submitted a total of 174 exhibits and, on March 1%,

2019, filed 80+ page briefs, at which point the Record was closed.

The Issue

The Parties could not agree on the issue and the Company's statement of the issue
and requested relief is as follows:

1. Has the Union violated Section 1.F.2.b(iii) of the parties' collective bargaining
agreement by refusing to engage in negotiations, and, if necessary, interest
arbitration, for a joint collective bargaining agreement?

2. Has the Union violated Section 1.F.2.a and/or the covenant of good faith and
fair dealing by failing to present an integrated seniority list to the Company?

The requested remedy is an order that the Union comply with the merger
provisions of Section 1.F.2.a and Sectionl.F.2.b(iii) of the parties' collective bargaining
agreement, including that the Union:

(1) shall initiate the merger process by promptly preparing and presenting to the
Company an integrated seniority list covering Southern and Atlas pilots; and

(2) shall "begin negotiations to merge the two pre-integration collective
bargaining agreements into one agreement," and if a merged agreement has
not been executed within nine (9) months from the date that the Union
presents to the Company a merged seniority list," the Union shall "submit
the outstanding issues to binding interest arbitration."

The Union's submission is:

1. Has the procedure for negotiating a joint collective bargaining agreement pursuant
to Section 1.F.2.b(iii) been triggered under the 2011 Atlas Polar CBA?
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The LLangua f the CBA

The relevant provisions are:

SECTION 1: RECOGNITION, SCOPE, SUCCESSORSHIP AND LABOR
PROTECTIVE PROVISIONS

1. In accordance with the National Mediation Board’s certification in Case No.
R- 7174, issued on December 22, 2008, Atlas Air, Inc. and Polar Air Cargo
Worldwide, Inc. (a single Air Carrier collectively referred to as the
“Company”) recognizes the International Brotherhood of Teamsters, Airline
Division as the collective bargaining representative of the flight deck
crewmembers employed by the Company.

2. This Collective Bargaining Agreement and any formal Letters of
Agreement between the Company and the Union may be collectively
referred to as the “Agreement.”

B. Scope

1. Except as may be provided otherwise in this Section or elsewhere in this
Agreement or Letter of Agreement between the parties all present or future
flying that is performed by the Company, including flying performed by a
Related Entity (as defined below), and whether or not the crewmembers
doing such flying are based outside the United States, shall be performed by
Crewmembers on the Atlas Air, Inc. Pilot or flight Engineer seniority lists in
accordance with the terms and conditions of this agreement or any other
applicable agreement between the Company and the Union.

3. Definitions

a. The term “Related Entity” shall mean any air carrier that is: (a) wholly or
majority owned (i.e., fifty percent (50%) or more of the equity) by the
Company and (b) that is effectively controlled by the Company.

b. The term “flying” as used in this Section shall mean all revenue and non -
revenue flying conducted on the Company’s or a Related Entity’s aircraft,
including wet leases for other carriers or entities, or contracting for other
carriers or entities (government, military or commercial), but shall not
include flying of Company or a Related Entity’s aircraft conducted by other
entities pursuant to a dry lease.

c. A “dry lease” shall refer to a situation wherein the Company or Related
Entity does not provide Crewmembers to fly the aircraft that it has leased to
another entity.

d. The term “effective control” shall mean that the Company or a Related
Entity has the decisive right, privilege, or authority — by contract or
otherwise — to direct, manage, or direct the management of all or a
substantial portion of the air carrier joint venture or similar business
arrangement.



C. Affiliated Carriers

Should the Company elect to directly or indirectly sell, lease, or otherwise transfer
any aircraft in its control to any airline that is owned controlled, or operated by the
Company or Atlas Air World Wide Holdings, Inc. and such transfer would directly
cause a reduction in force of the Crewmembers covered by this Agreement, the
Company shall exercise reasonable efforts to obtain the agreement of the receiving
airline to allow the flying of such aircraft to be performed by Crewmembers on the
Atlas Air seniority list in accordance with the terms of this Agreement.

F. Labor Protections

L

In the event the Company is acquired and thereafter the acquirer decides
there will be a complete operational merger between (i) the Company and
the acquirer, or the Company and another air carrier under the control of
the acquirer, or (ii) if the acquirer notifies the Union of its intent to
integrate the Crewmember seniority lists of the Company and the acquirer,
or the Company and another air carrier under the control of the acquirer,
the following shall apply:

a If the Union represents the Crewmembers of the successor then the
Union’s Merger Policy shall be utilized to integrate the two seniority
lists.

c. The integrated list, including any restrictions or conditions attached
thereto, shall not impose any retroactive monetary liability on the part
of either pre-merger carrier, nor shall such integrated list require any
upgrade or transition training of any crewmember from either carrier.

In the event (i) the Company acquires another air carrier and the Company
decides there will be a complete operational merger between the Company
and such other air carrier, or if the Company notifies the Union of its intent
to integrate the Crewmember seniority lists of the respective carriers, or (ii)
in the event the Company decides there will be a complete operational
merger between the Company and an affiliated air carrier, or if the
Company notifies the Union of its intent to integrate the Crewmember
seniority lists of the Company and an affiliated air carrier, the following
shall apply:

a  Seniority List Integration:

i If the Union represents the Crewmembers of the carrier to be
merged with the Company then the Union’s Merger Policy shall
be utilized to integrate the two seniority lists.

b. Collective Bargaining Agreements

iii.  If the crewmembers of the acquired carrier are represented by
the Union, then the parties shall on a timely basis begin
negotiations to merge the two pre-integration collective
bargaining agreements into one agreement. If a merged
agreement has not been executed within nine (9) months from
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the date that the Union presents to the Company a merged
seniority list that complies with the provisions of this paragraph
F.2, the parties shall jointly submit the outstanding issues to
binding interest arbitration, The interest arbitration shall
commence within thirty (30) days from the conclusion of
negotiations contemplated by this paragraph, and a final
decision shall be issued within sixty (60) days after the
commencement of the arbitration.

For the purposes of this paragraph F, “complete operational merger” shall
mean the combination of all or substantially all of the assets of the two
carriers.

Notwithstanding anything in this paragraph F to the contrary, in the
absence of a complete operational merger as determined by the Company,
neither the Company nor any successor shall be under any obligation to
integrate the two work forces, and either may operate both workforces
independently pursuant to their respective pre-existing collective
bargaining agreements (if any).

H. Expedited Adjustment Board Procedures

L

Any grievance filed by the Company or Union alleging a violation of
Section 1 shall bypass the initial steps of the grievance process and shall be
submitted, heard, and resolved through binding arbitration on an expedited
basis directly before the Atlas Crewmembers’ System Board of Adjustment
sitting with a neutral arbitrator. The dispute shall be heard as soon as
possible after submission to the System Board and decided no later than
thirty (30) days after the close of the hearing, unless the parties agree
otherwise in writing.

The neutral arbitrator shall be selected by the parties by mutual agreement,
or by an alternate strike method, if necessary, from a standing panel of
seven (7) arbitrators, each of whom shall belong to the National Academy
of Arbitrators and be experienced in disputes arising under the Air Carrier
collective bargaining agreement The panel will be designated before this
Agreement becomes effective.

The Background

relationship. It is not necessary to set down every detail of that relationship over the

years; the Parties know them well. Some key events and facts should be sufficient to

Since Polar was acquired in 2001, the Parties have not had a particularly good

explain their present position.

represented by the Air Line Pilots Association (“ALPA”). This continued until the IBT

took over the representation in 2008. According to the Union's brief, the Company’s

At the time of Polar's acquisition in 2001, the pilots at both Atlas and Polar were
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acquisition of Polar lead to a decade of turbulence and conflict between the two pilot

groups as the Company played one against the other.

In mid-2004, Atlas and Polar entered bankruptcy, emerging some six months
later. Near the end of that year, AAWW decided that Atlas and Polar should merge,
notifying Federal authorities and advising the two pilot groups that the process of
integrating the seniority lists and negotiating a JCBA should begin. The Atlas pilots then
filed a Section 6 notice with the NMB; the Company objecting that the contractual
merging process had already begun. By mid-2005 the Atlas pilots had agreed. The Polar
pilots had not. Unlike the Atlas’/ALPA CBA, the Polar/ALPA CBA was two years
beyond its amendable date, with the parties already in Section 6 negotiations for some 18

months.

Though the Polar pilots continued in those negotiations, they shortly decided they
were going nowhere and asked to be released. After the NMB's release and a 30-day
cooling off period, they went on strike. The strike did not last long and in an agreement
on October 2™, 2015, the Polar pilots agreed to participate in the contractual negotiating
process, and agreed to begin by participating in the integration of the Atlas and Polar
seniority lists, completion of which and turning over to the Company would initiate the
9- month negotiation period. The integration, that did not begin until March 2006, was
completed in November 2006 by an Arbitration Award of Arbitrator Robert Harris.

While this was going on and the assets of the two carriers were continuing to be
merged, AAWW was exploring possible transactions that might lead the carriers to fly
under Separate Operating Certificates. In fact, in May 2006, it advised the FAA that it
intended to operate under two Certificates. Though it also advised that it would continue
to merge operations and train pilots pursuant to a protocol that would permit them to fly
in and operate aircraft owned by either Company operating under two separate

certificates, this is described by the Union as a “derailment” of the merger.

Later, in 2007, AAWW sold to DHL 49% of Polar stock, with a 25% voting
interest. Following the DHL Transaction, Atlas and Polar proposed a Merger Protocol
Agreement. It was not signed by Alpha due to objections over the DHL Transaction and

objections from Polar pilots. In 2008, IBT replaced ALPA. In February 2009, Atlas,



Polar the Union voluntarily entered into a stand-alone Negotiation Framework
Agreement for a Merged Collective Bargaining Agreement in order to obtain a mutually
desired joint collective bargaining agreement covering both the Atlas and Polar pilots.
This eventually led to an interest arbitration. And on September 3™, 2011 (“the Kasher
Award”) was issued. Subsequent to the Award there have been periods of negotiations

under Section 6.

Pursuant to Section 34 of the 2011 Atlas-Polar CBA, effective on September 8%,
2011, the contract would become amendable in September 2016, but subject to reopener
negotiations under RLA Section 6 “no more than two hundred and seventy (270) days
prior to” the amendable date. Representatives from the Union, Atlas, Polar and AAWW
thereafter met in Miami on December 11", 2015. At a subsequent meeting on December
17", 20135, the Union, Atlas and Polar scheduled negotiations for three days in January
2016, three days in February 2016, and three days in March, 2016. The bargaining parties
first met to negotiate on January 19", 2016, and achieved three tentative agreements

during their January negotiations.

The Positions of the Parties

The Union’s position is that at no time relevant to these proceedings has the
Union been required to engage in the contractual merger process that Atlas claims have
been triggered. The Union’s interpretation of the language of the 2011 Atlas-Polar CBA,
in its entirety, and specifically to the sections referenced by Atlas testimony, 1.F.2.A and
1.F.2.B. is not a trigger because the “Company” did not acquire Southern’s parent
company SAHI. Simply, the Union is not bound by these sections of the CBA because
the purchaser, AAWW, is not a party to the CBA.

Further the Union maintains that all announcements and communications with the
Union since the announcement have come from AAWW |, not the Company, and as such
also have not triggered any sections of the CBA. Starting from the acquisition
announcement, the intent to merge operations, and the request for an Integrated Seniority
List (ISL), the Union maintains that not a single communication concerning the ISL or

the intent to merge operation of Southern and Atlas has come from Atlas.
The Union also maintains that Southern is not an affiliated air carrier, as Section
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1.C, in the Union’s interpretation, only allows for an affiliated carrier to be a minority

owned entity by the Company. This would not meet the criteria of Section 1.F.2.(ii).

The Union also asserts that even if “Atlas”, rather than AAWW, had notified the
Union of its intent to merge the Atlas and Southern seniority lists, the 2011 Atlas-Polar
CBA does not give only one-half of the “Company”, in this case, Atlas, the right to act
without the consent of the other half, in this case, Polar. There is no evidence that Polar
has consented to or even participated in any of the decisions and actions that have been
made and are being taken to completely operationally merge Atlas (but not Polar) with
Southern. As a result, even if Atlas had indeed so notified the Union (and it did not),
notification by one but not both of the carriers that constitute the “Company” under the

2011 Atlas-Polar CBA is of no force and effect.

Further, the Union maintains there has been no operational merger between the
Airlines and they further assert that Atlas abandoned Section 6 negotiations
inappropriately as the Union’s interpretation of 1.F.2.b.(iii) does not allow for a
triggering event. Simply, the Union maintains that, “Atlas’s single-minded pursuit of a
negotiations process culminating in an interest arbitration is a function of its fear of
facing its pilots and actually having to negotiate with the Union on the level playing field
that the RLA is designed to secure.” The Union requests that Atlas’s grievance be denied.

The Company maintains that 1.F.2.b.(iii) Merger Procedures have been triggered.
They agree that the AAWW was the purchaser of SAHI. However, they do not agree that
Atlas must be the purchaser of Southern in order to trigger the Merger Process. They
maintain that the language in Section 1.F.2.(ii) allows for the Company to 1) decide it
will merge operations with an “affiliated air carrier,” or 2) has given notice of an intent to
integrate seniority lists of the Company and an “affiliated air carrier.” If either of these

events occur than the Company maintains the trigger in Section 1.F.2.b.(iii) are triggered.

The Company maintains the language in Section 1.C of the CBA as it concerns
the term “affiliated air carrier” is clear, and means any airline owned or controlled by the
Company or AAWW. The Company asserts that plain and ordinary reading of the
meaning of “affiliated air carrier” is the test, and when the parties agreed to the Atlas-

IBT CBA in 2002, the word “affiliate” had a well-established meaning in corporate law:



“a company effectively controlled by another or associated with others under common
ownership or control.” Lastly, the Company asserts the parties’ bargaining history
clearly shows the term “affiliated air carrier” was meant to cover a merger between the
Company and another carrier that was owned by the same corporate parent, and Section
1.F.2.(i1) was added after the Atlas pilots’ negotiating committee specifically asked for
language that would cover an integration of two carriers both owned by AAWW, such as

an integration of Atlas and Polar, which had recently been acquired by AAWW.

The Company maintains they have repeatedly told the Union that the Company
decided there would be a complete operational merger with Southern and that the
Company intended to integrate the carriers’ crewmember seniority lists. On February 4,
2016, and on March 15" it passed a Transition Agreement to the Union informing it,
“Atlas Air has decided there will be a complete operational merger,” and “and has
notified the Union of its intent to integrate the crewmember list of the two carriers.” (Tr.

193:16-18; Co. Ex. 18.)

The Company asserts the evidence clearly shows that a complete operational
merger between the Company and Southern has been implemented. The Atlas CBA
states that “[f]or the purposes of this paragraph F, ‘complete operational merger’ shall
mean the combination of all or substantially all of the assets of the two carriers.” Here,
shortly after the Southern transaction closed on April 7%, 2016, ownership of all of
Southern’s operating physical assets were transferred from Southern to Atlas. (Tr.
293:24-294:14.) And, as of June 30", 2018, Atlas, Polar and Southern had already
combined their total assets of $3,589.6 million, such that Atlas held $3,341.2 million,
while Polar held only
$134.8 million and Southern held only $113.6 million (Co. Ex. 59.) Real estate is
combined in that Atlas and Polar share common headquarters in Purchase, New York,
and share Southern’s headquarters in Cincinnati as their combined operational base.
Southern’s real estate assets have been transferred to Atlas, and many Atlas operations
have moved to Southern’s Cincinnati location. Employees have been combined — Atlas
employs all individuals providing support to Atlas, Polar and Southern, and Southern
only employs those individuals it is required to by Part 119 of the FAA regulations. (Tr.
289.)
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The Company further states that Union’s argument that Polar must also have
notified the Union of its intent to merge is not valid. And it maintains that a separate

notification is not required by the CBA.

Discussion and Analysis

While the Union has made a series of compelling arguments for denying the
grievance that the Company has brought forth, in the end the Union has not credibly
demonstrated that the Company, Atlas, did not make the request to merge the airlines.
The facts show that the Company did make it clear that a merger was planned. The
company also made it clear after the announcement of the merger that the provisions of
the JCBA now prevailed and Section 6 negotiation and any of its requirement were no

longer applicable.

While the announcement of the merger was made on January 9" by AAWW, this
announcement does not tell the entire story. On February 4%, 2016, Atlas’ John Dietrich,
Bill Flynn, and Jeff Carlson met with the IBT’s leadership, Dave Bourne, Bob Kirchner,
Dan Wells, Bryan Holmberg, John Casey, and Nick Manicone in Washington, D.C. At
this meeting it was made clear that a merger was going to happen between Atlas and
Southern and it was to follow the terms of the CBA. Further, John Dietrich and Jeff
Carlson met on behalf of the Company not AAWW. This was followed by a letter dated
April 13%, 2016 from Mr. Flynn to Captain Wells on Atlas letterhead, Mr. Flynn wrote:
“now that the Southern acquisition is complete, we are proceeding to merge Southern
Air, Inc. into Atlas Air, Inc. This includes adhering to the merger provisions found in
Section 1 of the respective collective bargaining agreements of Atlas Air, Inc. and
Southern Air, Inc. This is consistent with what we have told you since the transaction

was announced in January.”

Thus, while Captain Carlson stated in his declaration filed with the United States
District Court for the Southern District of New York that “AAW[W] has further
announced that it intends to merge the operations of Atlas and Southern Air,” as it did in
its January 19, 2016 press release, that has no impact on whether the Company itself
also decided that there would be a complete operational merger between the Company

and an affiliate. The CEOs of Atlas, Polar and Southern, with guidance of AAWW, have
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the authority to determine whether to merge the carriers from a labor perspective.
AAWW’s decision to merge the operations of the two carriers did not preclude the
Company from also deciding, as it did in the labor context, that there would be a

complete operational merger between the Company and Southern.

The other arguments, no matter how compelling, do not alter the fact the
Company, Atlas, complied with the provisions of the CBA. Therefore, this Board grants
the management grievance in its entirety. The Board orders the Union to comply with the
merger provisions of Section 1.F.2 of the CBA, including promptly submitting an ISL,
negotiating for a JCBA, and submitting unresolved bargaining issues to binding interest

arbitration if a JCBA has not been executed within nine (9) months.

The Award defines “promptly” as 45 days, based on the Chairman’s experience in
these matters and the particular circumstances of this situation, including the size of the
pilot units and the time that has passed since the original announcement, the 45 day
period is both timely and sufficient to deliver the ISL to the Company. To conclude

Allegheny-Mohawk is not required in this case.

Dated: August 26th, 2019

George Nicolau, Chairman
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